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NOW

e |[srael in turmoil over an ambitious institutional

reform focusing on the judiciary, promoted by a
new rightwing coalition headed by a veteran PM

e Both proponents and opponents claim to act in
the name of democracy

We will explain

e NOW. Current turmoil
e BACK to ZERO: Israel’s paradox of authority
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Can both be RIGHT? YES!

FOR AGAINST
e Supreme Court’s Constitutional e The courtis the most effective check

Revolution (1990s) was an on parliament and government
overreach e More say to parliament is more say to

e More say to parliament in judiciary’s government
makeup and review of decisions e Reform will compromise judiciary’s

e Reform is democratically legit and independence
aims to democratize the judiciary e Proponents act in bad faith or out of

personal interest (PM is facing

But both are also WRONG criminal charges)
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Methodology: Start from zero

e |dentify an authority with its official record (gazette)

e Start from zero, decision #1

e This is unusual: History, especially legal history, moves
backwards, not forwards, e.g., when the court tackles a
question, it looks back “enough” to find an answer

e New conceptualization of Constitutional Order: an
abstraction of institutional decision-making
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May 14, 1948: A brand new state, authority, and literally a
new page (the Official Gazette)
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Origin of Israel’s Paradox is
the Commitment to Constitution
e Inthe Proclamation, Israel commit
to a constitution (below)
e Commitment & deadline included
to echo UN Resolution 181

UN Resolution 181, November 29, 1947

to establish residence in the area of the proposed
Jewish State, except by special leave of the Com-
mission,

10. The Constituent Assembly of each State shall
draft a democratic constitution for its State and
choose a provisional government to succeed the
Provisional Council of Government appointed by
the Commission. The constitutions of the States
shall embody chapters 1 and 2 of the Declaration
provided for in section C below and include inter
alia provisions for:

(a) Establishing in each State a legislative body
elected by universal suffrage and by sccret ballot
on the basis of proportional representation, and an
executive body responsible to the legislature;

(b) Settling all international disputes in which

résidence sur le territoire de I'Etat juif envisagé, sauf
autorisation spéciale de la Commission.

10. L’Assemblée constituante de chaque Etat éla-
borera une constitution démocratique pour cet Etat
et choisira un gouverncment provisoire qui succé-
dera au Conseil provisoire de gouvernement désigné

par la Commission. Les constitutions des Etats
devront comprendre les clauses énoncées aux cha-
pitres ler et 2 de la Déclaration prévue d la section C
ci-dessous et, entre autres, des dispositions:

a) Créant dans chaque Etat un corps législatif
élu au suffrage universel et au scrutin secret sur la
base de la représentation proportionnelle, ainsi
qu'un organe exécutif responsable devant le corps
législatif ;

b) Permettant de régler, par des moyens pacifi-

WE DECLARE that, with effect from the moment of the termination of the Mandate being

tonight, the eve of Sabbath, the 6th lyar, 5708 (15th May, 1948),

until the establishment @

the elected, regular authorities of the State in accordance with the Constitution which

shall be adopted by the Elected Constituent Assembly not later than the 1st October

1948, the People's Council shall act as a Provisional Council of State, and its executive
organ, the People's Administration, shall be the Provisional Government of the Jewish

State, to be called "Israel".
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Official Gazette No. 2 (May 21, 1948)
Law and Administration Ordinance

Institutional design (executive, legislature)
Established the law of the land

Procedure of legislation: how a bill becomes law
Continuation: British Palestine’s law is is restored
Status of English is revoked: Arabic and Hebrew
remain official languages

Thoughtful and reasonable

Format is clean, language straightforward,
definitions make sense

An elaborate enacting clause that specifies the
decision-making body and its authority in making
the decision
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Enacting Clause: Marking the decision-maker

Relate the authority of decisions to that of the decision-maker

A common practice everywhere

Part of the “full” decision, renders a decision meaningful

(United States) Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled.

¢ (United Kingdom) Be it enacted by the Queen's most Excellent Majesty, by and with the advice
and consent of the Lords Spiritual and Temporal, and Commons, in this present Parliament
assembled, and by the authority of the same, as follows:—.

e (Germany) Der Bundestag hat das folgende Gesetz beschlossen, ...

e (Chile) Teniendo presente que el H. Congreso Nacional ha dado su aprobacién al siguiente.

e (Canada) Sa Majesté, sur l'avis et avec le consentement du Sénat et de la Chambre des
communes du Canada, édicte Her Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts as follows:
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Enacting clause is everywhere

e Practice among companies, institutions, even individuals: everybody who makes official decisions
e Every email issued identifies its writer with something akin to an enacting clause
o Personal vs official email
o  Separation of personal & official: Immanuel Kant’s What is Enlightenment?
¢ In spoken decisions (when identity of speaker is known, it is the source of authority of action that is
specified)

o U.S. marriage pronouncement: “by the power vested in me..”
o Jewish formula: “Blessed are You, LORD our God, King of the universe, Who... commanded us...

n
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Israel goes to the polls for the first g it G

time on January 25, 1949 and elects T
the CONSTITUENT ASSEMBLY
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Delegates c
e celected for specific
role
e take an oath of
office to fulfill duty
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NI MRPORT DY AMPDR N

T ——— On February 14, 1949 the Constituent Assembly
e mm———— convenes in Jerusalem, delegates are sworn in, a
o K speaker is elected. The next question proves

e insurmountable:
Bt S B 1
- How many deputy speakers should be
— appointed to the assembly?

ST N3t

e Assembly is distracted immediately
e Debate is “Disgrace”
e Ben-Gurion speaks only once, explaining that the assembly is “sovereign” to

choose any nhumber of deputy speakers. Delegate Menahem Begin in M7 naa mrnn
response insists on hearing from the justice minister on whether the B s s e =

assembly has the authority to decide the question
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An impasse! The way out?

1949~ 972N Mayan pn

nnnnnnnnn
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The Combina (workaround)/of
February 16, 1949

A Decision which is not an official constitution: The
Transition Law

Institutional design (executive, legislature)
Problematic procedure of legislation

Obfuscating language and definitions

No enacting clause

The constituent assembly renames itself “First Knesset”
and “merges” with a new legislature (See next slide)
Breach of trust of delegates who took an oath of office
Impossible to promulgate in Official Record. Solution?
Starting a new Record (Reshumot), only in Hebrew.
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The New Gazette (Reshumot)

February 1949 — TODAY

e Onlyin Hebrew

o Sloppy format

e No header, but small, partial

| footer il

8 pInn 100 e No enacting clause (who is
authorizing the minister?)

e Decisions are not numbered

e No signatures (on some
decisions)

e Legislation suffers from poor
copy, carelessness, deficient

attention to detail
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Even Basic Laws
do NOT have an
enacting clause
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Israel is NOT like UK, NZ

Only country without an (official) constitution.
UK, NZ — official but unwritten constitutions
Official vs. formal

o Hebrew has one word wn to denote two
concepts: official and formal

o A typical American suburb: no physical
(formal) barriers yet ownership (official
status) changes from one plot to another.

o Tradeoff between formal & official:
Strength of property rights in the US renders
formal barriers superfluous

e Israel has a written, unofficial constitution:
the Transition Law.

No fences because property rights are strong

Copyright Yoav Sivan




Israel’'s Paradox of Officiality: 1948 Israel vs 1949 Israel

e From February 16, 1949, the Israeli system is based on a paradox/combina/workaround

e The gazettes (official gazette and Reshumot) create a highly inconsistent order of priority

e Declaration (Official Gazette #1) acting legislature & executive (not judiciary) are officially
PROVISIONAL lacking authority on constitutional questions. Unless the Transition Law, which is not
the constitution, is the constitution ? the Unofficial Constitution.

e Reshumot encroaches on the Official Gazette. Post-1949 Israel undermines the Declaration of
Independence

e A Knesset-duality. Two distinct bodies are called Knesset: the constituent assembly and the legislature

(Contrast with court’s interpretation: Knesset having two functions: constituent and legislative)

Copyright Yoav Sivan




Israeli paradox is unique and real

e Acute problem of authority

O

O

O

Post-1949 Laws have no enacting clause

Israeli laws fail a strict H.L.A. Hart’'s Recognition Test that other institutions easily pass

Israeli law relies on (personal) Knesset’'s authority — law is relatively private.

Post 1949- Israeli institutional decision-making is therefore unfair. Every state act is
necessarily aggressive

Power, not authority. Given deficiency of official authority, Knesset's de facto power depends

on popular “personal” legitimacy
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System is stuck

e constitutional questions are a matter of philosophy, education, entertainment, culture — not
expected to be decided politically
e To blunt the constitutional dissonance the court developed a superstructure to hover over the
abyss
e Recently, frequent Knesset elections indicate systematic problems
o Elections, akin to unsuccessful system reboots, yield almost identical results
o Different from other countries. In UK, recent instability at the helm indicates a leadership
problem — not unusual in all types of organizations. In Italy, frequent elections yield a
variance in political outcomes (ie, political instability)
o Frequent Knesset “reboots” show relative stability of outcomes, Israel does not seem to
suffer a “normal” leadership crisis
e Deficiency in intelligent institutional design
o No requirement of quorum in Knesset to do business
o No official prescription how a bill become law
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You can tweak, not reform

e The system is supported by bandaids and workarounds
o emergency laws that are continuously in effect and renewed periodically
o Following the crisis of the 1973 war, a new Basic Law, “the army is under the authority of the
government,” without establishing a commander-in-chief or an accountable hierarchy
o Following economic and hyperinflation crisis in 1980s, much of public finance and budgeting put under
technocratic management away from political interference (and policy)
e Attempts at reform were short lived
o  From left: Justice Minister Yossi Beilin failed to end emergency laws (2001)
o From right: Justice Minister Neeman failed to introduce a procedure prescribing how a bill become law
(2012)
o Following political deadlock through 1980s-90s, popular election of PM was tried but rolled back after
less than a decade, despite partial success
e Challenging fundamentals is too difficult. A labor market reform altering the State-Haredi (Ultra
Orthodox) relationship was short lived and not attempted again even by recent centrist
Bennet/Lapid coalition
e Rolled back initiatives are like overstretched springs — don't return to previous equilibrium
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Justice as a Workaround (combina)

e Unlike the executive and legislature, judiciary has never been officially provisional
e (Cultural attachment to legalism. In Constituent Assembly’s First Session, the star is the justice minister
e Liberal reforms via the court are workarounds, resulting in the Israeli-style ideal of equality: everybody is a
second class citizen
e SC has served as valve, maintaining institutional stability by allowing liberalism through backdoor, thus
maintaining societal stability. But increasingly these proved contradictory
e (e.g.) from the 1950s on, SC introduced out-of-state marriage as ersatz civil marriage, weakens official
(religious)/enhancing common-law marriage, widens definition to same-sex
e Delegation of politically costly decision-making to court
e Liberal workarounds were at first fixes but increasingly are controversial policies (out-of-state/
common law same-sex marriage is perceived not as a combina but as real marriage, i.e.,, not as a
possible solution but as a problem)
e Constitutional Revolution in the 1990s
o Generational shift: constitution-envious Aharon Barak is first chief justice to study law in Israel
o BEFORE SC was underdog, hesitant to bark but sometimes ready to bite

o AFTER eager to bark, less to bite (SC's national and international reputation is due to bark)
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Israel’'s Good Chaps & No-Agency Theory of Government

e Truly important decisions would be made responsibly, conservatively, with little regard to
politics — or not be made at all. Good behavior imposed by the responsible adults (mainly,
the U.S.) who pay close attention to the distracted child

e Theory was always shaky but now is sobering up. Trump upset the responsible-adult belief; in
power is an ambitious rightwing coalition with fewer good chaps

e Politics is like the weather: much to talk about, little to to do about

Government

e little policy, mostly ad hoc responses
Institutional procrastination, but delegation of decision to court which is under obligation to make
decisions (Unlike its American counterpart, the Israeli SC cannot choose which cases to hear)

e Functionality vs democracy. Efficacy through circumscribing domains of political influence

e Theory of Knesset's sovereignty. Knesset is universally recognized as spring of authority, while in effect i
undermines the authority of the Jewish state founded in a decision in 1948.
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Evaluating today’s turmoil

e Both PRO and AGAINST reform are CORRECT about the judiciary
o (PRO) not enough democratically chosen & accountable
o (AGAINST) guarantor of institutional functionality and restraint, as well as civil rights
e Both also WRONG
o Democracy is not the issue but institutional efficacy and societal stability
o System is an extreme workaround. Attempts at the roots are bound to compromise
legitimacy
o Problem of authority is so pervasive, debate regarding legitimacy is irrational
e What's next?
Society instinctively rises to maintain status quo (institution & no-constitution ideology)
Neither side has a clear goal or picture of success
Even PRO camp is relatively reactive, and increasingly defensive
Likely outcome: tweaks with limited effect, such as not to disturb (perception of) system’s
integrity
o Heightened if short-lived awareness of constitutional deficiency, but debate dies out
o Constitutional decisiveness remains too costly; procrastination continues

O O O O
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Beware of lazy comparisons

e Different from Turkey & Hungary
o PMis not after personal power but motivated by fear (criminal charges)
o Main impetus for reform comes from fringes of coalition, not ruling party
o In Turkey/Hungary attempts to consolidate power, in Israel to exercise power

e More similar to situation in Poland (focus on judiciary; tension of functionality
vs democracy)

e |Israeli PM had a world-class liberal education. He grew up in an intellectual
family; got A+ on a paper on Thomas Jefferson in high school in Philadelphia;
studied architecture and business at MIT; claims to know the US Declaration
of Independence by heart (reciting it to his wife on romantic evenings out)
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Want to democratize the judiciary? Try TRIAL BY JURY

e A fundamental of Classical democracy (Trial of Socrates)

e Key in development of British, American democracies, and in the drafting and ratification debates of
US Constitution, 1787-1789

e Part of reform of Tsar Alexander Il in Russia (1864). Exemplified by Dostoevsky's Brothers
Karamazov (1880)

e Jury trial has mostly NOT been introduced in post-imperial judiciaries

e Mixture of professional & democratic justice in UK, US, France, Germany, Nordic countries (lay
judges)

In Israel

e Issue of jury trial has never been broached in earnest

e Israel adheres to an extreme ideal of professional justice

e Bound to raise uncomfortable questions: Who is entitled to be judged by peers? Who are one’s
peers?
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To Be Continued....

Please do not use without author’s permission

All rights reserved.

Yoav Sivan

www.YoavSivan.com

Contract: yoav@YoavSivan.com

Copyright Yoav Sivan



http://www.yoavsivan.com
mailto:yoav@YoavSivan.com

